UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Ronald H. Sargis
Bankruptcy Judge
Sacramento, California

August 8, 2023 at 10:30 a.m.

23-21822-E-12 RUSSELL LESTER CONTINUED MOTION TO USE CASH

BSH-2 Brian Haddix COLLATERAL AND/OR CHAPTER 12
FIRST DAY MOTION GRANTING
REPLACEMENT LIENS , CHAPTER 12
FIRST DAY MOTION FOR SCHEDULING
FINAL HEARING PURSUANT TO
BANKRUPTCY RULE 4001
6-7-23 [18]

The Motion for Use of Cash Collateral, Grant Replacement Liens, and Schedule
Final Hearing is XXXXXXXXX

On June 6, 2023, the court issued an order modifying Local Bankruptcy Rule 9014(d) to allow
omnibus pleadings respecting first day motions. Order, Dckt. 16. The order authorized Debtor in Possession
to file First Day Motions and related documents for the following requests for relief:

1. BSH-2 - Debtor in Possession’s Emergency Motion for an Order (A) Authorizing
Interim and Final Use of Cash Collateral; (B) Granting Replacement Liens; and (C)
Scheduling Final Hearing Pursuant to Bankruptcy Rule 4001;

2. BSH-3 - Debtor in Possession’s Emergency Motion for Authority to Pay Prepetition
Wages, Compensation and Employee Benefits, and for Related Relief;

3. BSH-4 - Motion for Order to approve the Turnover of Funds Held by Receiver Subject
to a Reasonable Reserve for Future Fee Applications.

The following deadlines were imposed:
1. Notice of the June 8, 2023 hearing shall be given by 5:00 p.m. on June 6, 2023; and

2. The pleadings and supporting documents for the Omnibus Motions will be filed and
served by 4:00 p.m. on June 7, 2023, and a chambers electronic set of the pleadings
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filed on June 7, 2023 delivered by 4:00 p.m. on June 7, 2023 to the Judge assigned to the case.

Motion to Use Cash Collateral,
Granting Replacement Lien, and
Setting Final Hearing on Motion

Russell Lester, as the Debtor, commenced this bankruptcy case on June 2, 2023. Now, as Debtor in
Possession seeks the interim and final authorization for use of cash collateral, and the granting of a
replacement lien. Debtor is currently the post-confirmation, Plan Administrator in his prior case, 20-24123,
which was recently reopened, the Reorganized Debtor seeking to have disagreements concerning the
performance of the Confirmed Plan resolved.

The Creditor whose cash collateral is sought to be used in First Northern Bank (“FNB”). Currently
the Estate has 1,257,197 pounds of walnuts (included in FNB collateral), valued at a bulk sale price of
$5,333,161.70. The Debtor in Possession seeks to use some of the proceeds from the sale to continue in the
farming, marketing, and sale of the walnuts at a higher value than a bulk sale.

The Motion recounts the challenges faced by the Reorganized Debtor in performing the confirmed
Chapter 11 Plan and the default in making payments to FNB on its secured claim as required under the
Confirmed Chapter 11 Plan.

Debtor in Possession states that on February 1, 2023, FNB obtained ex parte the appointment of a
receiver in State Court, with the receiver taking possession and control of the personal property collateral
securing FNB’s claim. The appointment of the receiver was confirmed by the State Court on February 21,
2023, and a preliminary injunction was issued enjoining the Debtor from retaining possession of the personal
property collateral.

With the receiver in possession of the personal property collateral, the Debtor in Possession cannot
harvest the 2023 crop, which must be harvested “soon.”

The obligation owed to FNB is stated to be approximately $7,800,000.00 for an asset based line of
credit. In addition, there is $1,400,000.00 owed by Debtor to FNB on a Real Estate Loan.

For the emergency use of cash collateral pending a final hearing, the Debtor in Possession seeks
authorization to use $205,000, plus a 10% variance, to pay the necessary expenses during the pre-harvest

period pending final authorization.

The Debtor in Possession asserts that the real property securing the obligations owed to FNB have
a value of $18,000,000.00.

Interim Use of Cash Collateral

The requested $205,000 of cash collateral to be used is stated to be for the following expenses and
costs of operation:

28. As such, Dixon Ridge Farms needs to use cash collateral immediately to be able to pay
critical and necessary expenses of its operations, including harvesting the 2023 walnut crop
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which will cost approximately $205,000.00, issuing payroll and related benefits in the
approximate amount of $14,328 and paying for utilities. Payment of these expenses is critical
for Dixon Ridge Farms to continue farming operations, to avoid incurring costs to destroy
crops that have perished as a result of the failure to complete the 2023 harvest, and to avoid
immediate and irreparable harm to the bankruptcy estate.

Motion, 9 28; Dckt. 18. In reviewing the Motion and the Exhibits, the court could not identify the expenses
for which the monies would be spent (itemized categories), other than the $14,328 for payroll.

In the Motion it is stated that a proposed “interim budget” will be filed on or before June 22, 2023,
which is two weeks after the current hearing.

June 8, 2023 Interim Use Hearing

At the hearing, the Parties reached a Stipulation to authorize the use of cash collateral in the amount
of $113,000.00 through June 30, 2023, for the payment of the regular and ordinary operating expenses of
the business of the Bankruptcy Estate, including prepetition payroll as authorized by the separate order of
the court.

The continued hearing on the Motion to Use Cash Collateral shall be conducted at 10:30 a.m. on June
29, 2023.

Creditor’s Opposition

Creditor First Northern Bank of Dixon (“Creditor”), holding a secured claim, filed an opposition to
the Motion on June 15, 2023. Dckt. 49. Creditor states the following:

1. Debtor in Possession has failed to provide a cash collateral budget to show whether the
use of cash collateral is necessary.

2. There are $93,555.53 of unexplained funds in an account held by Debtor in Possession
at Bank of America. Debtor in Possession has not provided an explanation as to the
source of the funds. Creditor believes the funds constitute proceeds of Creditor’s
Collateral that have been diverted from the receiver’s estate.

3. Debtor in Possession states they are unaware of the exact amount of accounts
receivable, however, they continue to process and sell inventory, issue invoices, and
collect payments.

Creditor requests that if Debtor in Possession is allowed to use cash collateral, the following
conditions should be imposed:

1. Replacement Lien - The Replacement Lien should include a lien on all post-petition
assets in which Creditor was provided a pre-petition security interest. Creditor asserts
it has a valid and perfected security interest on all crops growing.

The court’s order granting the use of cash collateral on an interim basis granted Creditor a
Replacement Lien on “post-petition revenues, accounts receivable, and other proceeds generated by the
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business to the extent that Creditor’s cash collateral is diminished by this authorized use of cash collateral.”
Order, Dckt. 48.

2. Adequate Protection Payments - Creditor requests approximately $29,000 per month
in adequate protection payments to cover all inters as it accrues.

3. Monthly Cash Collateral Reports - Debtor in Possession should provide monthly cash
collateral reports to show the actual income and expenses as shown in the cash
collateral budget.

June 29, 2023 Hearing

At the hearing, the Parties agreed to the authorization for the Interim Use of Cash Collateral as set
forth in the proposed Budget; Exhibit F, Dckt. 73, for July 2023 and for August 1 through August 12, 2023
as specified in the court’s order. The Parties will lodge with the court a proposed order consistent with this
Ruling and specifying the expenses for which the use of cash collateral is authorized for the August period
(it being impractical for the parties to identify those amounts from the proposed Budget at the hearing).

The court further grants Creditor a replacement lien in all of the post-petition assets as the collateral
described in its security instruments for any diminution in value of'its collateral caused by the use of the cash
collateral.

July 25, 2023 Supplemental Opposition of
First Northern Bank of Dixon

First Northern Bank of Dixon (“Creditor”) filed a Supplemental Opposition to the Motion to Use Cash
Collateral July 25, 2023. Dckt. 117. Creditor states the following:

1. July 13, 2023 Proposed Second Interim Order - Creditor sent a revised second
interim order for use of cash collateral to counsel for Debtor with Creditor’s comments
and revisions. Debtor has not responded.

2. Unexplained Funds - There are $93,555.53 worth of funds that Debtor has not
provided an explanation for their location and use. Debtor has not been able to
adequately explain the source of the funds, even though the receiver has asked for
information regarding payments received and deposited into any account from February
1, 2023 through June 1, 2023. There are also further discrepancies with Debtor’s cash
balances.

3. Compensation of Counsel - The Compensation Disclosure, Dckt. 7, states counsel for
Debtor received $20,000 from Debtor prior to filing. Debtor’s Statement of Financial
Affairs, Dckt. 76, states Debtor paid Debtor’s counsel $20,000 on June 2, 2023.
Debtor’s Monthly Operating Report, Dckt. 98, shows Debtor paying $20,000 to
Debtor’s counsel on June 14, 2023. The Cash Collateral budget does not provide for
payment of compensation for Debtor’s counsel.

This Bankruptcy Case was commenced on June 2, 2023 by the Debtor. The court is directed to page
20 of the June 2023 Monthly Operating Report, with the attachments on that page being images of two
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checks written on the Bank of America Account -8828. Check No. 101 is dated June 14, 2023, is made for
Pay to the Order of Haddix Law, and is in the amount of $20,000.00. Dckt. 98, p. 20.

The Bank of America June 2023 Statement for Account -8828 states that Check 101 for $20,000.00
was negotiated and paid by Bank of America on June 20, 2023. 7d., p. 10.

As noted by Creditor, on June 2, 2023 the Disclosure of Compensation of Attorney for Debtor(s),
Dckt. 7, states that $20,000.00 was paid to counsel for the Debtor for representation in connection with this
Bankruptcy Case. It is not clear whether there was $20.000 paid pre-petition and the Debtor in Possession
(the fiduciary of the Bankruptcy Estate) transferred $20.000 of cash collateral to Counsel, or there was no
such reported $20,000.00 pre-petition payment to Counsel.

At the hearing, XXXXXXX

4. Carrion Ranch - There are misrepresentations regarding ownership of Carrion Ranch
and whether it belongs to Russ Lester, LLC or Debtor in their individual capacity.

At the hearing, XXXXXXX

5. Super-Priority Administrative Claim - Creditor argues they should be granted a
super-priority administrative claim in addition to a replacement lien.

Creditor appears to be asking for the court to determine the amount of a priority claim. Pursuant to
Federal Rules of Bankruptcy Procedure 3012(b), determinations of priority claims may be made by motion,
in a claim objection, or in a plan filed in a chapter 12 case. This is discussed below.

6. Clarification of Reinstatement Dispute - Creditor seeks to clarify that loans Creditor
made to Debtor have not be reinstated and, as such, remain in default for failure to pay.

This is addressed below.
August 8, 2023 Hearing

Inreviewing the Supplemental Opposition, the basis for the request for a Superpriority Administrative
Expense, in addition to the replacement lien is stated by Creditor is:

D. In Addition to a Replacement Lien, FNB Should Be Granted a
Super-Priority Administrative Claim.

In addition to the Replacement Liens granted to FNB pursuant to the
Interim Order, FNB should be granted a super-priority administrative claim
under Sections 503(b)(1), 507(a), and 507(b) of the Bankruptcy Code (the
“507(b) Claims”) for the amount of the diminution in Secured Creditors’
pre-petition cash collateral after all Replacement Liens have been exhausted.
Such 507(b) Claims shall have priority over all other costs and expenses of the
kind specified in or ordered pursuant to Sections 105, 326, 330, 331, 503(b),
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506(c), 507(a), 507(b) or 726 of the Bankruptcy Code, except for the Office of
the United States Trustee Fees.

Supp. Opp, p. 7:13-20; Dckt. 117. The above states that Creditor wants a Superpriority Administrative
Expense and directs the court to several Bankruptcy Code sections, but does not state how such law is
applicable to the present situation, or why.

This Creditor first directs the court to 11 U.S.C. § 503(b)(1) as the statutory basis for a Superpriority
administrative expense or claim, which provides:

(b) After notice and a hearing, there shall be allowed, administrative expenses,
other than claims allowed under section 502(f) of this title, including—

(1)
(A) the actual, necessary costs and expenses of preserving the estate including—

(I) wages, salaries, and commissions for services rendered after the
commencement of the case; and

(i) wages and benefits awarded pursuant to a judicial proceeding or a
proceeding of the National Labor Relations Board as back pay attributable to any
period of time occurring after commencement of the case under this title, as a
result of a violation of Federal or State law by the debtor, without regard to the
time of the occurrence of unlawful conduct on which such award is based or to
whether any services were rendered, if the court determines that payment of
wages and benefits by reason of the operation of this clause will not
substantially increase the probability of layoff or termination of current
employees, or of nonpayment of domestic support obligations, during the case
under this title;

Next, the court is directed to the provisions of 11 U.S.C. § 507(a) as the legal basis for allowing a
Superpriority administrative case. The specific provision atissueis 11 U.S.C. § 507(a)(2), which provides:
§ 507. Priorities
(a) The following expenses and claims have priority in the following order:
(2) Second, administrative expenses allowed under
section 503(b) of this title, . . .
This provides that administrative expenses allowed under 11 U.S.C. § 503(b) to be second in priority.
Moving to 11 U.S.C. § 507(b), Congress provides for the superpriority for the § 507(a)(2) priority
claims that arise due to the lack of the “adequate protection” provided for a creditor having a secured claim

whose collateral is being used failing to be “adequate.” 11 U.S.C. § 507(b) provides (emphasis added):
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(b) If the trustee, under section 362, 363, or 364 of this title, provides adequate protection
of the interest of a holder of a claim secured by a lien on property of the debtor and if,
notwithstanding such protection, such creditor has a claim allowable under subsection
(a)(2) of'this section arising from the stay of action against such property under section 362 of
this title, from the use, sale, or lease of such property under section 363 of this title, or from
the granting of a lien under section 364(d) of this title, then such creditor’s claim under such
subsection shall have priority over every other claim allowable under such subsection.

Going to Collier on Bankruptcy, with respect to a creditor being able to assert a Superpriority
administrative expense or claim, the discussion begins with:

[1] Establishing the Right to a Superpriority Claim under Section 507(b)
A creditor seeking to assert a claim under section 507(b) must meet three criteria.

First, the trustee must have, under section 362, 363 or 364(d), provided adequate
protection of the interest of the holder of a claim secured by a lien on property.

Second, such creditor must have a claim allowable under section 507(a)(1).

Third, the claim must have arisen from either the stay of action against property under
section 362, from the use, sale or lease of property under section 363, or from the
granting of a lien under section 364(d).

4 Collier on Bankruptcy P 507.14 (the court reorganizing the paragraph for clarity). 11 U.S.C. § 507(a)(1)
provides a huge list of type of priorities for various claims and administrative expenses. As to the second
requirement for the § 507(a)(1) allowable claim, Collier further discusses:

[b] Establishing an Administrative Claim

The second element of establishing priority under section 507(b) is that the creditor must have
a claim allowable under section 507(a)(2). Section 507(a)(2) grants priority to administrative
expenses allowed under section 503(b). Section 503(b)(1) provides that the actual,
necessary costs and expenses of preserving the estate are entitled to be allowed as
administrative expenses. Proving that the cost incurred by the creditor was an actual and
necessary expense should not be difficult for a creditor to establish if the trustee has
affirmatively provided adequate protection to the secured creditor. Under section 362, if
the trustee resisted the creditor’s attempt to terminate the stay, the trustee obviously desired
continued use of the property. Under section 363, if the trustee used the secured creditor’s
collateral during the case, the trustee believed that the use was of necessary benefit to the

estate. The same rationale applies when the trustee has granted an equal or priming lien under
section 364(d).

4 Collier on Bankruptcy P 507.14[1][b]. The discussion in Collier continues, with the third element for
having a Superpriority administrative expense or claim, stating:

[c] The Amount of a Superpriority Claim
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The third element of establishing priority under section 507(b) is usually the most difficult to
establish. A creditor is not entitled to priority under section 507(b) merely because the creditor
holds an administrative expense claim in the case. A creditor is entitled to section 507(b)
priority only to the extent that the claim arose from the stay of action against property
under section 362, from the use, sale or lease of property pursuant to section 363, or from
the granting of a lien under section 364(d). Determining the extent to which the claim is
attributable to one of those items will vary from case to case.

[I] Claims Arising with Respect to Section 363

With respect to the use of property under section 363, the logical measure of the claim is the
loss in value attributable to the trustee’s use of the property. Assume that a piece of
equipment subject to a creditor’s lien is worth $10,000 at the time the creditor seeks relief from
stay or adequate protection and that the creditor’s claim exceeds that amount. The trustee
desires to use the equipment and agrees with the creditor to make adequate protection
payments of $200 per month to compensate the creditor for the anticipated decline in value due
to the trustee’s continued use of the equipment. After five months, the trustee finishes using
the equipment and returns it to the creditor, having made $1,000 in adequate protection
payments. If the equipment has a value of $8,500 because the equipment deteriorated to a
greater extent than envisioned, the creditor would be entitled to a section 507(b) claim of $500.
If the equipment was worth $1,000 in scrap value because it had been the subject of an
uninsured catastrophe, the creditor would be entitled to a section 507(b) claim of $8,000.7 In
each case, the claim would be measured by the decrease in value attributable to the trustee’s
use of the equipment, less the amount of payments actually made by the trustee.

It should be noted that the extent of the creditor’s loss cannot always be measured by the
decrease in the value of the collateral. Rather, it is the extent of the loss caused by the trustee’s
use of the collateral.8a If the collateral were of a type less easily liquidated than an item of
equipment, it would be necessary to analyze whether the creditor would have incurred some
or all of the loss even if the asset was returned to the creditor at the time adequate protection
was granted. If the security interest covered inventory that could be liquidated only over a
considerable period of time at a considerable cost, the extent to which the creditor would have
incurred liquidation costs ought to be considered. A section 507(b) priority should not be
available for the full amount of any loss, but only for the loss that resulted from use of the
property by the trustee.

4 Collier on Bankruptcy P 507.14[1][c].

In requesting the court preemptively allowed a Superpriority claim, Creditor does not provide a basis
for showing that it has a claim due to the lack of adequate protection.

At the hearing, XXXXXXX
California Commercial Code Alleged Default

Creditor clarifies it assertion that notwithstanding have cured the default for which the Notice of
Default was issued, there remains a default which can be enforced against the personal property of the
Bankruptcy Estate. Creditor states this clarification as:
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E. Clarification of Reinstatement Dispute.

As set forth in the Kraft Declaration, a dispute arose regarding the effect of a
reinstatement of the FNB Loans pursuant to Cal. Civ. Code § 2924c (the
“Reinstatement Dispute”). Cal. Civ. Code § 2924c¢ (“Section 2924¢”) gives the Debtor
the right to reinstate the FNB Loans and stop the pending Nonjudicial Foreclosure
Proceedings. The Debtor believed that reinstatement of the FNB Loans pursuant to
Section 2924c¢, would also stop the receiver from liquidating the FNB Collateral under
the Stipulated Receiver Order.

However, prior to filing the Pending State Court Action, FNB exercised its right under
the FNB Loan documents to accelerate the FNB Loans making the FNB Loans
immediately due and payable in full and made demand on the Debtor for immediate
payment in full. Kraft Decl. §20.

Cal. Comm. Code § 9604 provides that Section 2924c, and the right to reinstatement
provided therein, has no application to the enforcement of the Bank’s rights and
remedies with respect to its personal property collateral.

Since the right to reinstatement under Section 2924c¢ does not apply to reinstate the
FNB Loans for purposes of enforcing the Bank’s rights and remedies against its
personal collateral, the FNB Loans were not reinstated for purposes of enforcing the
Bank’s rights and remedies against its personal property collateral.

As such, the FNB Loans remain in default for failure to pay the FNB Loans in full
pursuant to the Bank’s demand. Kraft Decl. 9970-82.

Supp. Opp., p. 7:21 - 8:11 (the court breaking up the single paragraph clarification into subparagraphs for
clarity). From this dense paragraph the court distills the follow legal asserting being made by Creditor:

1.

2.

Debtor is in default on his obligations to Creditor.

Creditor declared the obligations to be in default and commenced a nonjudicial foreclosure sale
on its real property collateral.

Creditor also commenced the enforcement of the defaulted obligation against its non real
property collateral.

Debtor cured the default and the nonjudicial foreclosure was terminated.

However, the default in the obligations cannot be cured with respect to the personal property
collateral and Creditor wants to pursue the personal property collateral.

The basis for asserting that the defaults are not curable with respect to the personal property collateral,
the legal authority cited is California Commercial Code § 9604 (Creditor not directing the court to any
specific provision thereof), which provides:
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§ 9604. Procedure if obligation secured by security interest in personal property or fixtures is
also secured by interest in real property

(a) Ifan obligation secured by a security interest in personal property or fixtures is also secured
by an interest in real property or an estate therein:

(1) The secured party may do any of the following:

)

(A) Proceed, in any sequence, (I) in accordance with the secured party’s rights and
remedies in respect of real property as to the real property security, and (ii) in
accordance with this chapter as to the personal property or fixtures.

(B) Proceed in any sequence, as to both, some, or all of the real property and some or
all of the personal property or fixtures in accordance with the secured party’s rights and
remedies in respect of the real property, by including the portion of the personal
property or fixtures selected by the secured party in the judicial or nonjudicial
foreclosure of the real property in accordance with the procedures applicable to real
property. In proceeding under this subparagraph, (I) no provision of this chapter other
than this subparagraph, subparagraph (C) of paragraph (4), and paragraphs (7) and (8)
shall apply to any aspect of the foreclosure; (i1) a power of sale under the deed of trust
or mortgage shall be exercisable with respect to both the real property and the personal
property or fixtures being sold; and (iii) the sale may be conducted by the mortgagee
under the mortgage or by the trustee under the deed of trust. The secured party shall not
be deemed to have elected irrevocably to proceed as to both real property and personal
property or fixtures as provided in this subparagraph with respect to any particular
property, unless and until that particular property actually has been disposed of
pursuant to a unified sale (judicial or nonjudicial) conducted in accordance with the
procedures applicable to real property, and then only as to the property so sold.

(C) Proceed, in any sequence, as to part of the personal property or fixtures as provided
in subparagraph (A), and as to other of the personal property or fixtures as provided in
subparagraph (B).

(A) Except as otherwise provided in paragraph (3), provisions and limitations of any
law respecting real property and obligations secured by an interest in real property or
an estate therein, including, but not limited to, Section 726 of the Code of Civil
Procedure, provisions regarding acceleration or reinstatement of obligations
secured by an interest in real property or an estate therein, prohibitions against
deficiency judgments, limitations on deficiency judgments based on the value of the
collateral, limitations on the right to proceed as to collateral, and requirements that a
creditor resort either first or at all to its security, do not in any way apply to either (I)
any personal property or fixtures other than personal property or fixtures as to
which the secured party has proceeded or is proceeding under subparagraph (B)
of paragraph (1), or (ii) the obligation.
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3)

(B) Pursuant to, but without limiting subparagraph (A), in the event that an obligation
secured by personal property or fixtures would otherwise become unenforceable by
reason of Section 726 of the Code of Civil Procedure or any requirement that a creditor
resort first to its security, then, notwithstanding that section or any similar requirement,
the obligation shall nevertheless remain enforceable to the full extent necessary
to permit a secured party to proceed against personal property or fixtures
securing the obligation in accordance with the secured party’s rights and
remedies as permitted under this chapter.

(A) Paragraph (2) does not limit the application of Section 580b of the Code of Civil
Procedure.

(B) If the secured party commences an action, as defined in Section 22 of the Code of
Civil Procedure, and the action seeks a monetary judgment on the debt, paragraph (2)
does not prevent the assertion by the debtor or an obligor of any right to require the
inclusion in the action of any interest in real property or an estate therein securing the
debt. If a monetary judgment on the debt is entered in the action, paragraph (2) does not
prevent the assertion by the debtor or an obligor of the subsequent unenforceability of
the encumbrance on any interest in real property or an estate therein securing the debt
and not included in the action.

(C) Nothing in paragraph (2) shall be construed to excuse compliance with Section
2924c of the Civil Code as a prerequisite to the sale of real property, but that
section has no application to the right of a secured party to proceed as to personal
property or fixtures except, and then only to the extent that, the secured party is
proceeding as to personal property or fixtures in a unified sale as provided in
subparagraph (B) of paragraph (1).

(D) Paragraph (2) does not deprive the debtor of the protection of Section 580d of the
Code of Civil Procedure against a deficiency judgment following a sale of the real
property collateral pursuant to a power of sale in a deed of trust or mortgage.

(E) Paragraph (2) shall not affect, nor shall it determine the applicability or
inapplicability of, any law respecting real property or obligations secured in whole or
in part by real property with respect to a loan or a credit sale made to any individual
primarily for personal, family, or household purposes.

(F) Paragraph (2) does not deprive the debtor or an obligor of the protection of Section
580a of the Code of Civil Procedure following a sale of real property collateral.

(G) If the secured party violates any statute or rule of law that requires a creditor who
holds an obligation secured by an interest in real property or an estate therein to resort
first to its security before resorting to any property of the debtor that does not secure
the obligation, paragraph (2) does not prevent the assertion by the debtor or an obligor
of any right to require correction of the violation, any right of the secured party to
correct the violation, or the assertion by the debtor or an obligor of the subsequent
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unenforceability of the encumbrance on any interest in real property or an estate therein
securing the obligation, or the assertion by the debtor or an obligor of the subsequent
unenforceability of the obligation except to the extent that the obligation is preserved
by subparagraph (B) of paragraph (2).

(4) If the secured party realizes proceeds from the disposition of collateral that is personal
property or fixtures, the following provisions shall apply:

(A) The disposition of the collateral, the realization of the proceeds, the application of
the proceeds, or any one or more of the foregoing shall not operate to cure any
nonmonetary default.

(B) The disposition of the collateral, the realization of the proceeds, the application of
the proceeds, or any one or more of the foregoing shall not operate to cure any
monetary default (although the application of the proceeds shall, to the extent of those
proceeds, satisfy the secured obligation) so as to affect in any way the secured party’s
rights and remedies under this chapter with respect to any remaining personal property
or fixtures collateral.

(C) All proceeds so realized shall be applied by the secured party to the secured
obligation in accordance with the agreement of the parties and applicable law.

(5) An action by the secured party utilizing any available judicial procedure shall in no way be
affected by omission of a prayer for a monetary judgment on the debt. Notwithstanding Section
726 of the Code of Civil Procedure, any prohibition against splitting causes of action or any
other statute or rule of law, a judicial action which neither seeks nor results in a monetary
judgment on the debt shall not preclude a subsequent action seeking a monetary judgment on
the debt or any other relief.

(6) As used in this subdivision, “monetary judgment on the debt” means a judgment for the
recovery from the debtor of all or part of the principal amount of the secured obligation,
including, for purposes of this subdivision, contractual interest thereon. “Monetary judgment
on the debt” does not include a judgment which provides only for other relief (whether or not
that other relief is secured by the collateral), such as one or more forms of nonmonetary relief,
and monetary relief ancillary to any of the foregoing, such as attorneys’ fees and costs incurred
in seeking the relief.

(7) If a secured party fails to comply with the procedures applicable to real property in
proceeding as to both real and personal property under subparagraph (B) of paragraph (1), a
purchaser for value of any interest in the real property at judicial or nonjudicial foreclosure
proceedings conducted pursuant to subparagraph (B) of paragraph (1) takes that interest free
from any claim or interest of another person, or any defect in title, based upon that
noncompliance, unless:

(A) The purchaser is the secured party and the failure to comply with this chapter
occurred other than in good faith; or

Tuesday, August 8, 2023 at 10:30 a.m.
Page 12 of 15



(B) The purchaser is other than the secured party and at the time of sale of the real
property at that foreclosure the purchaser had knowledge of the failure to comply with
this chapter and that the noncompliance occurred other than in good faith.

Even if the purchaser at the foreclosure sale does not take his or her interest free of
claims, interests, or title defects based upon that noncompliance with this chapter, a
subsequent purchaser for value who acquires an interest in that real property from the
purchaser at that foreclosure takes that interest free from any claim or interest of
another person, or any defect in title, based upon that noncompliance, unless at the time
of acquiring the interest the subsequent purchaser has knowledge of the failure to
comply with this chapter and that the noncompliance occurred other than in good faith.

(8) If a secured party proceeds by way of a unified sale under subparagraph (B) of paragraph
(1), then, for purposes of applying Section 580a or subdivision (b) of Section 726 of the Code
of Civil Procedure to any such unified sale, the personal property or fixtures included in the
unified sale shall be deemed to be included in the “real property or other interest sold,” as that
term is used in Section 580a or subdivision (b) of Section 726 of the Code of Civil Procedure.

Cal Com Code § 9604 (emphasis added).

Since Creditor states that the basis for this contention is the reference to California Civil Code
§ 2924c, in the above section, the court conducted a word search of this voluminous statute and found this
one reference:

(C) Nothing in paragraph (2) shall be construed to excuse compliance with Section
2924c of the Civil Code as a prerequisite to the sale of real property, but that section
has no application to the right of a secured party to proceed as to personal
property or fixtures except, and then only to the extent that, the secured party is
proceeding as to personal property or fixtures in a unified sale as provided in
subparagraph (B) of paragraph (1).

Cal Com § 9604(a)(3)(C) [emphasis added]. This section does not appear to dictate that a debt secured by
personal property is not curable, but “merely” states that the nonjudicial foreclosure rights provided in
California Civil Code § 2924(c) does not preclude a creditor from electing to separately enforce its rights
against the personal property collateral and is not required to do a combined real and personal property
nonjudicial foreclosure sale.

While making general reference to California Commercial Code § 9604, Creditor does not clearly and
simply state what default exists. Further, that if such default exists, how is Creditor’s status as a creditor
having a secured claim for which there is a pre-petition default is any different than the thousands and
thousands of similar creditor have secured claims for which the collateral is personal property.

In attempting to try and find an answer to this issue, the court reviewed the Claims Registry to review
Creditors proof of claim filed in this Bankruptcy Case. Though this case is now two months old, no proof
of claim has been filed by Creditor.

Creditor has, in its prior Opposition and in the related Motion to Excuse the State Court Receiver
from turning over personal property to the Debtor in Possession, has identified the default as being the
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default under Debtor’s prior Chapter 11 Plan, with that default not being cured within the time period
provided in the Plan.

Debtor responds that the default in the Chapter 11 Plan was subsequently cured.

It appears that the question of whether there is a default will not turn on interpretation of the prior
Confirmed Chapter 11 Plan. The eighty (80) page confirmed Plan (20-24123; Order with Plan Attached,
Dckt. 724), provides in § 6.13 for Plan defaults:

6.13. Plan Default

Except as otherwise set forth in Section 4.1(vii) and (viii), if the Reorganized Debtor
or the SPE or the Lester Family Trust fails to make any payment or to perform any other
material obligation required under the Plan, for more than fifteen (15) days after the
time specified in the Plan for such payment or other performance, any member of a Class
affected by the default may serve written notice of the default upon (I) the Reorganized Debtor,
(i1) counsel for the Reorganized Debtor, and (iii) the SPE Independent Manager. If the
Reorganized Debtor or the SPE or the Lester Family Trust fails within fifteen (15) days after
the date of service of the notice of default either: (I) to cure the default; (ii) to obtain from
the Court an extension of time to cure the default; or (iii) to obtain from the Court a
determination that no default occurred, then the Reorganized Debtor is in material default
under the Plan to all the members of the affected Class (also defined above as a “Plan
Default”).

Upon a Plan Default arising from an unpaid payment to any affected Class in which
the SPE, the Lester Family Trust, or the Reorganized Debtor is the obligor on a Plan payment
obligation, the creditors in such Class with an uncured default shall immediately have relief
from the Plan Injunction to pursue all available remedies against the Reorganized Debtor
and/or the Lester Family Trust or to file a motion to convert the case to a case under Chapter
7 of the Bankruptcy Code.

Upon a Plan Default arising from an asserted “non-payment” obligation of the
Reorganized Debtor under this Plan, the affected creditors in such Class must first obtain a
Court determination that the “non-payment” defaulted obligation is material with respect to the
treatment of that Class before pursuing any available remedies against the Reorganized Debtor
and/or the Lester Family Trust or filing a motion to convert the case to a case under Chapter
7 of the Bankruptcy Code.

20-24123; Confirmed CH 13 Plan, 9 6.13, Dckt. 724 (emphasis added). The above appears to “merely”

provide for relief from the stay and does not otherwise address the ability, or inability of the Plan
Administrator Debtor to cure a default in a payment due under the Plan.

At the hearing, XXXXXXX
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2. 23-21822-E-12 RUSSELL LESTER CONTINUED STATUS CONFERENCE RE:
CAE-1 Brian Haddix VOLUNTARY PETITION
6-2-23 [1]

Debtor’s Atty: Brian Haddix

Notes:
Continued from 7/19/23 to be heard in conjunction with the continued Motion to Use Cash Collateral.

At the Status Conference, xxxxxxx
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